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OH&S MapOH&S Map

NSW OH&S law draws concepts from both NSW OH&S law draws concepts from both 
Civil Law and Criminal Law.Civil Law and Criminal Law.
All Laws or All Laws or ““ActionsActions”” Both Civil and Both Civil and 
Criminal are Criminal are ““FormulaicFormulaic”” i.e. each action i.e. each action 
has defined elements that need to be met.has defined elements that need to be met.
The The ““formulaeformulae”” is given by the courtis given by the court’’s s 
interpretation interpretation –– you have to read the cases you have to read the cases 
to determine what a Section really means.to determine what a Section really means.
Eg Section 8  Eg Section 8  -- Note: Facts are only relevant if they go to elements Note: Facts are only relevant if they go to elements 
of an offence or a defence.of an offence or a defence.



My Aim My Aim 

1.1. To explain how OH&S Law really worksTo explain how OH&S Law really works
2.2. To enable you to focus effective effortTo enable you to focus effective effort
3.3. We will be looking at:We will be looking at:--

Some background and history Some background and history 
The most likely offences and their elementsThe most likely offences and their elements
The defences which are also formulaicThe defences which are also formulaic
The ten hurdlesThe ten hurdles
The hierarchy of enforcementThe hierarchy of enforcement
The questions that need to answered so that you can The questions that need to answered so that you can 
determine your Standard of Caredetermine your Standard of Care



Why and what nextWhy and what next

The OH&S Act seems to be misunderstood and that has The OH&S Act seems to be misunderstood and that has 
led to a lot of misdirected effort and confusion.led to a lot of misdirected effort and confusion.
A lot of training products, Risk Assessment products and A lot of training products, Risk Assessment products and 
the like are not entirely in line with NSW OH&S.the like are not entirely in line with NSW OH&S.
People have been unable to distinguish between People have been unable to distinguish between 
messages that go to NSW OH&S and those that are just messages that go to NSW OH&S and those that are just 
background static and those that are misleading.background static and those that are misleading.
It is intended that this information be soon available on a It is intended that this information be soon available on a 
CAD file that will let you print out a wall chart.CAD file that will let you print out a wall chart.
The next step will be to use the wall chart to help show The next step will be to use the wall chart to help show 
you how to respond to a serious investigation.you how to respond to a serious investigation.



OH&S LawOH&S Law

Civil Law
e.g.

Duty of Care
Negligence

Criminal Law
1. The Act (Actus Reus)

2. The Intent (Mens Rea)
[Look these up on the Internet]



Civil Law ExampleCivil Law Example
NegligenceNegligence

1.1. A A Duty of CareDuty of Care was owed because of a was owed because of a 
relationshiprelationship between the partiesbetween the parties

2.2. An event occurred where the Plaintiff suffered An event occurred where the Plaintiff suffered 
material injury / damage material injury / damage (which was foreseeable, (which was foreseeable, 
not too remote and within the scope of the relationship)not too remote and within the scope of the relationship)

3.3. The event was The event was causedcaused by the negligent by the negligent act or act or 
omissionomission of the Defendantof the Defendant

4.4. The act or omission is deemed negligent if the The act or omission is deemed negligent if the 
defendant has failed to meet the requisite defendant has failed to meet the requisite 
Standard of Care Standard of Care (Breach)(Breach)



Elements of NegligenceElements of Negligence
or the or the ““Negligence Negligence CalcCalc””

(i) a (i) a dutyduty to take reasonable care owed by the defendant to take reasonable care owed by the defendant 
to the plaintiff. This must be established by showing:to the plaintiff. This must be established by showing:

(a) reasonable (a) reasonable foreseeabilityforeseeability of risk of the kind of of risk of the kind of 
injury sustained;injury sustained;

(b) a relationship of "(b) a relationship of "proximity proximity " between the two " between the two 
people in connection people in connection withwith

(1) the type of (1) the type of act or omissionact or omission;;
(2) the injury sustained;(2) the injury sustained;

(c) (c) absence of any exclusionabsence of any exclusion of liability by statute, of liability by statute, 
contract or other contract or other common law principle.common law principle.
(ii) a (ii) a breachbreach of that duty by behaviour inconsistent with of that duty by behaviour inconsistent with 
the risk foreseeable;the risk foreseeable;
(iii) injury actually (iii) injury actually causedcaused by the defendant's negligence, by the defendant's negligence, 
which was reasonably foreseeable, and not too remote.which was reasonably foreseeable, and not too remote.



Duty of CareDuty of Care
RelationshipRelationship eg Doctor/Patient, Driver/Passengereg Doctor/Patient, Driver/Passenger
Once a Once a Duty of CareDuty of Care is established thenis established then
The relevant The relevant Standard of CareStandard of Care needs to be needs to be 
determineddetermined
This is dependent on the circumstancesThis is dependent on the circumstances
The Civil Law uses the Common Law test of the  The Civil Law uses the Common Law test of the  
““reasonable manreasonable man””
OH&S Standard of Care is OH&S Standard of Care is derived derived from, from, but not but not 
wholly set bywholly set by,  Statute,  Statute (I have adopted the 10 (I have adopted the 10 
hurdles)hurdles)
The Statute draws on all relevant OH&S material The Statute draws on all relevant OH&S material 
that is available (The that is available (The hierarchy of enforcementhierarchy of enforcement))



RememberRemember

If a If a Duty of CareDuty of Care is raised at Law thenis raised at Law then

there will be a there will be a Standard of CareStandard of Care that has to be that has to be 
met.met.

As surely as night follows dayAs surely as night follows day



Criminal LawCriminal Law

Criminal Offences have two basic Criminal Offences have two basic 
elements:elements:
The The ActAct (or omission)(or omission)
And And Intent Intent (requisite)(requisite)

Note: these donNote: these don’’t have to exactly line up t have to exactly line up egeg. in murder it is sufficient . in murder it is sufficient 
intent to want to inflict GBH when the victim actually ended up intent to want to inflict GBH when the victim actually ended up dead.dead.

Also: The need to prove intent influences the style and nature oAlso: The need to prove intent influences the style and nature of f 
interviews and also the nature of statements sought. (This interviews and also the nature of statements sought. (This 
distinguishes Criminal and OH&S)distinguishes Criminal and OH&S)



Differences Civil v CriminalDifferences Civil v Criminal

Criminal LawCriminal Law
Standard of Proof is Standard of Proof is 
““each element each element 
beyond reasonable beyond reasonable 
doubtdoubt””
Burden of proof is on Burden of proof is on 
““Prosecutor (person Prosecutor (person 
bringing the case)bringing the case)

Civil LawCivil Law
Standard of Proof is on Standard of Proof is on 
““each element on each element on 
the balance of the balance of 
probabilitiesprobabilities”” (the (the 
lesser standard)lesser standard)
Burden of proof is on Burden of proof is on 
the Plaintiff (Person the Plaintiff (Person 
bringing the case)bringing the case)



OH&S LawOH&S Law
Is a criminal code that borrows the duty of care Is a criminal code that borrows the duty of care 
concept from civil law.concept from civil law.
The code is enacted when a work relationship is The code is enacted when a work relationship is 
established. established. 
A prima facie case involves actus reus A prima facie case involves actus reus (the act (the act 
only)only) [standard = beyond reasonable doubt][standard = beyond reasonable doubt]
The burden then shifts to the defendant to prove The burden then shifts to the defendant to prove 
due diligence or beyond reasonable control due diligence or beyond reasonable control 
(equivalent to an absence of mens rea or intent)(equivalent to an absence of mens rea or intent)
[Standard = balance of probabilities][Standard = balance of probabilities]
This means that persons charged with an This means that persons charged with an 
offence must run an active defence.offence must run an active defence.



OH&S LawOH&S Law

The lack of intent means that the offence The lack of intent means that the offence 
is a is a ““strictstrict”” or or ““absoluteabsolute”” liability.liability.
The lack of intent changes the status and The lack of intent changes the status and 
nature of the nature of the ““record of interviewrecord of interview”” or or 
““statementstatement””..
Because the investigator does not need to Because the investigator does not need to 
seek a confession in order to prove intent seek a confession in order to prove intent 
then the CMRA Section 60 indemnity is then the CMRA Section 60 indemnity is 
readily given.readily given.



OH&S LawOH&S Law

The standard of proof on the OH&S The standard of proof on the OH&S 
elements of offence is the criminal elements of offence is the criminal 
standard.standard.
EachEach element must be proved element must be proved ““Beyond Beyond 
Reasonable DoubtReasonable Doubt””..
The Prosecutor has to table The Prosecutor has to table ““admissible admissible 
evidenceevidence”” that goes to each and every that goes to each and every 
element.element.
This leads to the Prima Facie case.This leads to the Prima Facie case.



Employer Responsibility Employer Responsibility -- OH&S  OH&S  
Section 8 is used the most (previously 15 and 16)Section 8 is used the most (previously 15 and 16)
The Elements are not entirely given in the statute you The Elements are not entirely given in the statute you 
get them from the court cases. Basically they are:get them from the court cases. Basically they are:
Employer/ Employee or ContractorEmployer/ Employee or Contractor Relationship which Relationship which 
establishes a establishes a Duty of CareDuty of Care
Employee or Contractor exposed to a Employee or Contractor exposed to a RiskRisk at at WorkWork
That Risk is That Risk is causedcaused by the by the unlawful act or omissionunlawful act or omission of of 
the employer.the employer.

The act or omission is unlawful if it fails to meet the requisitThe act or omission is unlawful if it fails to meet the requisite OH&S Standard of e OH&S Standard of 
CareCare (I have adopted the 10 hurdles to help define this.)(I have adopted the 10 hurdles to help define this.)



Offence:Offence: Section 8 (1) of the Section 8 (1) of the Occupational Occupational 
Health and Safety ActHealth and Safety Act 2000.2000.

The The elementselements of a charge under this offence that the of a charge under this offence that the 
prosecution has prosecution has to prove beyond reasonable doubtto prove beyond reasonable doubt
are:are:--

1.1. That the That the defendantdefendant was an was an employeremployer at the at the timetime of of 
the alleged the alleged breachbreach,,

2.2. That an That an employeeemployee’’s health or safety was s health or safety was exposed to exposed to 
riskrisk,,

3.3. That the employee was That the employee was at workat work at the time; andat the time; and
4.4. That there was a That there was a causal nexus betweencausal nexus between the the 

defendants defendants breachbreach (of statutory duty) (of statutory duty) and the riskand the risk to to 
the employeethe employee’’s safetys safety

Note: Compare this with the statute. Note: Compare this with the statute. 



Offence:Offence: Section 8 (2) of the Section 8 (2) of the Occupational Occupational 
Health and Safety ActHealth and Safety Act 2000.2000.

The The elementselements of a charge under this offence that the of a charge under this offence that the 
prosecution has prosecution has to prove beyond reasonable doubtto prove beyond reasonable doubt
are:are:--

1.1. That the That the defendantdefendant was an was an employeremployer,,
2.2. That a nonThat a non--employee was exposed to risk to her or his employee was exposed to risk to her or his 

health or safety,health or safety,
3.3. That the risks arose from the defendantThat the risks arose from the defendant’’s conduct of an s conduct of an 

undertaking,undertaking,
4.4. That the nonThat the non--employee was at the defendantemployee was at the defendant’’s place of s place of 

work, andwork, and
5.5. That there was a That there was a causal nexuscausal nexus between the between the 

defendantdefendant’’s s breachbreach and the and the riskrisk to the nonto the non--employeeemployee’’s s 
safety.safety.

Again: Compare this with the statute.Again: Compare this with the statute.



DefencesDefences

Section 26Section 26
(1) If a corporation contravenes the OH&S (1) If a corporation contravenes the OH&S 

act or Reg, the directors & management act or Reg, the directors & management 
contravenes: UNLESScontravenes: UNLESS

(a)(a) He was not in a position to influence the He was not in a position to influence the 
conduct of the corporation conduct of the corporation 

(b)(b) He used all due diligence to prevent the He used all due diligence to prevent the 
contravention by the corporationcontravention by the corporation



ManagersManagers

Persons concerned with the management of the Persons concerned with the management of the 
employer organisation are joined in employer organisation are joined in 
automatically.automatically.
This includes Directors and ManagersThis includes Directors and Managers

The The burden of proof burden of proof shiftsshifts to these individuals to to these individuals to 
provide an adequate defenceprovide an adequate defence
The The standard of proofstandard of proof is the balance of is the balance of 
probabilitiesprobabilities



Defences contDefences cont

Section 28Section 28
The person to proveThe person to prove
(a)(a) It was not reasonably practicable for the It was not reasonably practicable for the 

person to comply with the provision, orperson to comply with the provision, or
(b)(b) The commission of the offence was due The commission of the offence was due 

to causes over which the person had no to causes over which the person had no 
control and impracticable for that person control and impracticable for that person 
to make provision.to make provision.

(OH&S Act)(OH&S Act)



On DefencesOn Defences
They are stylised or formulaicThey are stylised or formulaic
The The burdenburden is on the defendant is on the defendant toto basically basically 
negatenegate requisite intentrequisite intent
They require They require actionaction on the part of the defendanton the part of the defendant
They limit the scope and content of the defenceThey limit the scope and content of the defence
If the system of work used was unsafe and the If the system of work used was unsafe and the 
prosecutor can tie in a safe alternative that was prosecutor can tie in a safe alternative that was 
known to you then known to you then your due diligence defence your due diligence defence 
has gone out the windowhas gone out the window..
This is where foreseeability gets a run.This is where foreseeability gets a run.



Summary Section 8Summary Section 8
The StatuteThe Statute creates a Duty of Care and defines creates a Duty of Care and defines 
the circumstance where it applies, andthe circumstance where it applies, and
Starts to define the requisite Standard of CareStarts to define the requisite Standard of Care
The CourtThe Court requires that there be a requires that there be a causal nexuscausal nexus
between a breach of the Standard of Care and between a breach of the Standard of Care and 
the exposure to Risk andthe exposure to Risk and
Ensures that determination of the Standard of Ensures that determination of the Standard of 
Care is open ended with very broad limitsCare is open ended with very broad limits

The Standard is further defined by other provisions of the Act aThe Standard is further defined by other provisions of the Act and nd RegsRegs
which in turn draw in codes, guidelines and the like.which in turn draw in codes, guidelines and the like.

A key concept starts to emerge:A key concept starts to emerge:-- The The ““safe alternative system of worksafe alternative system of work””
A common law forerunner of this Standard of Care is represented A common law forerunner of this Standard of Care is represented by  by  

the the NertneyNertney Wheel.Wheel.



Nertney WheelNertney Wheel



OH&S Act S8(1)   OH&S Act S8(1)   vv Nertney modelNertney model

Duties of EmployersDuties of Employers
(1) Employer must ensure the (1) Employer must ensure the 

health, safety and welfare at health, safety and welfare at 
work of all employees.work of all employees.

a)a) Any premises are safeAny premises are safe
b)b) Plant or substance for use is Plant or substance for use is 

safesafe
c)c) Systems of work are safeSystems of work are safe
d)d) Provide information, Provide information, 

instruction, training and instruction, training and 
supervision at worksupervision at work

Work EnvironmentWork Environment
Fit for Purpose equipmentFit for Purpose equipment
Competent PeopleCompetent People
Safe Systems of WorkSafe Systems of Work



The10 HurdlesThe10 Hurdles

This list is designed to assist in discovering and applying the This list is designed to assist in discovering and applying the 
requisite Standard of Care called up by the statute.requisite Standard of Care called up by the statute.

1. Consultation Employees/contractors/ designers1. Consultation Employees/contractors/ designers
2. Hazard Identification and Hierarchy of Controls2. Hazard Identification and Hierarchy of Controls
3. Risk Assessment3. Risk Assessment
4. Risk Management MSMP, SEP, Procedures SOPs4. Risk Management MSMP, SEP, Procedures SOPs
5. Information Employees and others5. Information Employees and others
6. Instructions and Training6. Instructions and Training
7. Supervision7. Supervision
8. Monitor System of work8. Monitor System of work
9. Review the operation9. Review the operation
10. Revise as necessary10. Revise as necessary

(APESMA, 2002)(APESMA, 2002)



OHS Reg 2001 reg 12OHS Reg 2001 reg 12Do I need to change anything? Have I Do I need to change anything? Have I 
changed what I need to change?changed what I need to change?

10.  Revising10.  Revising

OHS Reg 2001 reg 12OHS Reg 2001 reg 12Is my risk management plan still valid Is my risk management plan still valid 
in light of changing conditions?in light of changing conditions?

9.   Review9.   Review

Common sense! Common sense! 
Australian Std impliedAustralian Std implied

Have I checked to see that my risk Have I checked to see that my risk 
management is working?management is working?

8.   Monitoring8.   Monitoring

OHS Act 2000 s 8(1)(d);OHS Act 2000 s 8(1)(d);
OHS Reg 2001 reg 14OHS Reg 2001 reg 14

What management structure is in What management structure is in 
place to see that safe procedures are place to see that safe procedures are 
being followed?being followed?

7.   Supervision7.   Supervision

OHS Act 2000 s 8 (1)(d); OHS Act 2000 s 8 (1)(d); 
OHS Reg 2001 reg 13OHS Reg 2001 reg 13

How can I train workers to identify and How can I train workers to identify and 
deal with risks?deal with risks?

6.   Instruction & Training6.   Instruction & Training

OHS Act 2000 s 8(1)(d); 11 (1)(b); OHS Act 2000 s 8(1)(d); 11 (1)(b); 
OHS Reg 2001 reg 13, 16.OHS Reg 2001 reg 13, 16.

What do workers need to know to be What do workers need to know to be 
safe?safe?

5.   Information 5.   Information 

OHS Reg reg 11. Procedures, OHS Reg reg 11. Procedures, 
SEP > CMRA & RegsSEP > CMRA & Regs

What can be done to eliminate or What can be done to eliminate or 
reduce those risks?reduce those risks?

4.   Risk Management4.   Risk Management

OHS Reg 2001 reg 10, ( to be OHS Reg 2001 reg 10, ( to be 
authorized by employer)authorized by employer)

How serious are the risks to workers How serious are the risks to workers 
which arise from these dangers?which arise from these dangers?

3.   Risk assessment3.   Risk assessment

OHS Reg 2001 reg 9OHS Reg 2001 reg 9What are the possible dangers?What are the possible dangers?2.   Hazard Identification2.   Hazard Identification

OHS Act 2000, s 13OHS Act 2000, s 13--19; OHS Reg 19; OHS Reg 
2001 ch 3(applies to mines)2001 ch 3(applies to mines)

What do workers think about safety? What do workers think about safety? 1.   Consultation1.   Consultation

Legislative SupportLegislative SupportSample QuestionSample QuestionHURDLEHURDLE



Act's

OH&S 
CMRA

OH&S Regulations
& 

Coal Mines Regulations 1999

Codes of Practice
Australian Standard & other relevant Standards

Industry Practice & Guidelines
Safety Alerts

Reports on Accident investigation
Inquests Inquiry 

Detail & Sources of Information

: Known Risk

: Known Control

10 Hurdles

1. Consultation
2. Hazard 

Identification
3. Risk Assessment
4. Risk 

Management
5. Information 
6. Instruction & 

training
7. Supervision
8. Monitoring
9. Review
10.Revision / 

Rectification

Mandatory

Advisory

Note: Codes etc can be called up by Regulation



4 Key Questions4 Key Questions
When classifying safety information into the ten When classifying safety information into the ten 
hurdles the following need to be answered:hurdles the following need to be answered:

1.1. Is it Real?  Is it Real?  IeIe. Does it form a Known Risk or Known . Does it form a Known Risk or Known 
Control?Control?

2.2. How severe is the risk? If it can kill it cannot be ignoredHow severe is the risk? If it can kill it cannot be ignored
3.3. Is it relevant? Does it go to an area that I am Is it relevant? Does it go to an area that I am 

responsible for?responsible for?
4.4. To which hurdle can it be applied?To which hurdle can it be applied?

This allows you to formulate your Standard of Care.This allows you to formulate your Standard of Care.



On ProceduresOn Procedures
Most of the game is played with Most of the game is played with Known Risk/Known Known Risk/Known 
ControlControl
Do not interpret a need for safety procedures as a need Do not interpret a need for safety procedures as a need 
for a million detailed work procedures.for a million detailed work procedures.
The aim is to apply safety critical controls to relevant The aim is to apply safety critical controls to relevant 
tasks so edit out that which does not go to safety. tasks so edit out that which does not go to safety. 
Analysing severity is criticalAnalysing severity is critical
As an example Isolation Procedures are applied to any As an example Isolation Procedures are applied to any 
number of tasksnumber of tasks
The first procedures should cover fatal risks and each The first procedures should cover fatal risks and each 
procedure should/may cover multiple tasks.procedure should/may cover multiple tasks.
Mini risk assessments are not procedures. Mini risk assessments are not procedures. 



ENDEND
Next timeNext time

If you are interestedIf you are interested

How this translates into a serious accident How this translates into a serious accident 
investigationinvestigation

And how to defend.And how to defend.



Hierarchy of ControlsHierarchy of Controls
OHS Reg 2001 Clause 5 Meaning of OHS Reg 2001 Clause 5 Meaning of ““controlcontrol”” of risks.of risks.

(1) Obligation to control a risk (when elimination (1) Obligation to control a risk (when elimination 
of the risk is not reasonable practicable)of the risk is not reasonable practicable)
Substituting the hazard with a lesser riskSubstituting the hazard with a lesser risk
Isolating the hazard from the personIsolating the hazard from the person
Minimising the risk by engineering meansMinimising the risk by engineering means
Minimising the risk by administrative meansMinimising the risk by administrative means

(2) A combination of the above measures is (2) A combination of the above measures is 
required to minimise the risk to the lowest required to minimise the risk to the lowest 
level.level.



Safe Work Procedures: WHEN?Safe Work Procedures: WHEN?

Low

High

H
az

ar
d

H
az

ar
d

SWP, SOP etc

Job Safety Analysis

Informal risk assessment / review

Competency

Highly complex tasks, Infrequent tasks, 
HIGH Hazard tasks, when each step is 
critical and documented, double checking

Full RA, JSA, emp’s, experts, eng, 
sup, OEM, SA, Manuf manual, etc

Handwritten. Tasks; Hazard; 
Controls, signed off by team & sup

Safety Map, 5 x 5, step back,
Cherries etc

Skill, knowledge, experience: 
training

Task



NSW Minerals Council “Developing a safety management system.



Due DiligenceDue Diligence
How Does Your OrganisationHow Does Your Organisation’’s Risk Management System s Risk Management System 

Compare?Compare?
Do you thoroughly understand all the risks facing the Do you thoroughly understand all the risks facing the 
corporation?corporation?
Have you quantifies these risks? How are unquantifiable Have you quantifies these risks? How are unquantifiable 
risks handled?risks handled?
How do you know the risk management actions you How do you know the risk management actions you 
intend to take are the best interest of the shareholders?intend to take are the best interest of the shareholders?
How are your risk management practices and How are your risk management practices and 
procedures well articulated, all encompassing and procedures well articulated, all encompassing and 
enforceable? Do they meet industry standards?enforceable? Do they meet industry standards?
Do you have a mechanism to monitor and measure your Do you have a mechanism to monitor and measure your 
success in achieving risk management objectives?success in achieving risk management objectives?



Is the company operating within set risk limits?Is the company operating within set risk limits?
Do you have adequate resources and capability Do you have adequate resources and capability 
to manage the risk of the corporation and how to manage the risk of the corporation and how 
are these assets being deployed?are these assets being deployed?
Have you promoted and fostered the appropriate Have you promoted and fostered the appropriate 
risk culture and is accountability for managing risk culture and is accountability for managing 
risk clearly identified?risk clearly identified?

John Jones, Senior Vice President Risk Management, Engage EnergyJohn Jones, Senior Vice President Risk Management, Engage Energy USLPUSLP



The EndThe End


